UNI TED STATES OF AMERI CA
FEDERAL ENERGY REGULATORY COWMM SSI ON

NOTlI CE TO THE PUBLI C

MODEL PROTECTI VE ORDER
(June 9, 1998)

In situations where a party objects to the production of
docunents or other material during discovery on the ground that
such material is privileged and not subject to production, Rule
410(c)(iii) of the Conm ssion's Rules of Practice and Procedure
(18 C.F.R Sec. 385.410(c)(iii)) provides that the presiding
officer my issue a protective order to preserve such a privilege
and at the sane tine nmake the protected naterial available to the
other parties to assist in the preparation of their case. In
order to assist parties and the presiding judge in discovery
di sputes where privilege is clained, the Chief Judge hereby
i ssues the attached Model Protected Order for use in al
proceedi ngs effective immediately. This order is a cul mnation
of ideas in consultation with a panel of adm nistrative |aw
judges, representatives of the Comm ssion trial staff (both
electric and gas), and representatives of the Federal Energy Bar
Association. This nodel order may be changed for good cause
shown to neet specific requirenents in an individual case.

Curtis L. Wagner, Jr.
Chi ef Adm nistrative Law Judge



MODEL PROTECTI VE ORDER

June 9, 1998
UNI TED STATES OF AMERI CA
FEDERAL ENERGY REGULATORY COW SSI ON
Name of Proceeding ) Docket No.

PROTECTI VE ORDER
(I'ssued )

1. This Protective Order shall govern the use of al
Protected Materials produced by, or on behalf of, any
Participant. Notw thstanding any order termnating this
proceeding, this Protective Order shall remain in effect until
specifically nodified or term nated by the Presiding
Adm ni strative Law Judge ("Presiding Judge") or the Federa

Energy Regul atory Comm ssion (" Conm ssion").

2. A Participant may designate as protected those materials

whi ch customarily are treated by that Participant as sensitive or

proprietary, which are not available to the public, and which,

di scl osed freely, would subject that Participant or its custoners

to risk of conpetitive di sadvantage or other business injury.

3. Definitions -- For purposes of this O der:



(a) The term"Participant” shall nean a Participant as

defined in 18 CFR § 385.102(b).

(b) (1) The term™" Protected Material s" neans (A)
mat eri als (including depositions) provided by a Participant in
response to discovery requests and designated by such Partici pant
as protected; (B) any information contained in or obtained from
such designated materials; © any other materials which are made
subject to this Protective Order by the Presiding Judge, by the
Comm ssi on, by any court or other body having appropriate
authority, or by agreenment of the Participants; (D) notes of
Protected Materials; and (E) copies of Protected WMaterials.
The Participant producing the Protected Materials shal
physically mark them on each page as "PROTECTED MATERI ALS" or
with words of simlar inport as long as the term" Protected
Material s" is included in that designation to indicate that they

are Protected Materials.

(2) The term "Notes of Protected Material s" neans
menor anda, handwitten notes, or any other formof information
(it ncluding electronic form) which copies or discloses materials
described in Paragraph 3(b)(1). Notes of Protected Materials are
subject to the sanme restrictions provided in this order for
Protected Materials except as specifically provided in this

or der.



(3) Protected Materials shall not include (A any
i nformati on or docunent contained in the files of the Conmm ssion,
or any other federal or state agency, or any federal or state
court, unless the information or docunent has been determ ned to
be protected by such agency or court, or (B) information that is
public know edge, or which becones public know edge, other than

t hrough di sclosure in violation of this Protective O der.

© The term "Non-Di sclosure Certificate" shall mean the
certificate annexed hereto by which Participants who have been
granted access to Protected Materials shall certify their
under st andi ng that such access to Protected Materials is provided
pursuant to the ternms and restrictions of this Protective O der,
and that such Participants have read the Protective Order and
agree to be bound by it. Al Non-D sclosure Certificates shal
be served on all parties on the official service |ist maintained

by the Secretary in this proceeding.

(d) The term "Review ng Representative" shall nean a

person who has signed a Non-Disclosure Certificate and who is:

(1) Comm ssion Litigation Staff;

(2) an attorney who has nmade an appearance

in this proceeding for a Participant;



(3)

(4)

(5)

(6)

attorneys, paralegals, and ot her enpl oyees
associ ated for purposes of this case with

an attorney described in (2);

an expert or an enployee of an expert
retained by a Participant for the purpose
of advising, preparing for or testifying

in this proceeding;

a person designated as a Revi ew ng
Representative by order of the Presiding

Judge or the Comm ssion; or

enpl oyees or other representatives of
Partici pants appearing in this proceedi ng
with significant responsibility for this

docket .

4. Protected Materials shall be made avail abl e under the

terms of this Protective Order only to Participants and only

t hrough their Reviewi ng Representatives as provided in Paragraphs

7, 8, and 9.

5. Protected Materials shall remain available to

Partici pants until

the later of the date that an order



termnating this proceeding becones no | onger subject to judicial
review, or the date that any other Comm ssion proceeding relating
to the Protected Material is concluded and no | onger subject to
judicial review. If requested to do so in witing after that
date, the Participants shall, within fifteen days of such
request, return the Protected Materials ( excluding Notes of
Protected Materials) to the Participant that produced them or
shal | destroy the materials, except that copies of filings,
official transcripts and exhibits in this proceeding that contain
Protected Materials, and Notes of Protected Material may be
retained, if they are maintained in accordance with Paragraph 6,
below. Wthin such tine period each Participant, if requested to
do so, shall also submt to the producing Participant an
affidavit stating that, to the best of its know edge, al
Protected Materials and all Notes of Protected Materials have
been returned or have been destroyed or will be maintained in
accordance with Paragraph 6. To the extent Protected Materials
are not returned or destroyed, they shall remain subject to the

Protective O der.

6. Al Protected Materials shall be naintained by the
Participant in a secure place. Access to those materials shal

be limted to those Reviewi ng Representatives specifically



aut hori zed pursuant to Paragraphs 8 and 9. The Secretary shal

pl ace any Protected Materials filed with the Comm ssion in a non-
public file. By placing such docunents in a non-public file, the
Comm ssion is not making a determ nation of any clai m of
privilege. The Conm ssion retains the right to nmake

determ nations regarding any claimof privilege and the
discretion to release informati on necessary to carry out its

jurisdictional responsibilities.

For docunments submtted to Conm ssion Litigation Staff
("Staff"), Staff shall follow the notification procedures of 18

CFR 8 § 388. 112 before making public any Protected Materials.

7. Protected Materials shall be treated as confidential by
each Participant and by the Review ng Representative in
accordance wth the certificate executed pursuant to Paragraph 9.
Protected Materials shall not be used except as necessary for the
conduct of this proceeding, nor shall they be disclosed in any
manner to any person except a Review ng Representative who is
engaged in the conduct of this proceeding and who needs to know
the information in order to carry out that person's
responsibilities in this proceeding. Review ng Representatives

may make copies of Protected Materials, but such copies becone



Protected Materials. Review ng Representatives may nake notes of
Protected Materials, which shall be treated as Notes of Protected

Materials if they disclose the contents of Protected Materials.

8. (a) If a Review ng Representative's scope of
enpl oynent includes the marketing of energy, the direct
supervi sion of any enpl oyee or enpl oyees whose duties include the
mar keti ng of energy, the provision of consulting services to any
per son whose duties include the marketing of energy, or the
di rect supervision of any enpl oyee or enpl oyees whose duties
i nclude the marketing of energy, such Review ng Representative
may not use information contained in any Protected Materials
obt ai ned through this proceeding to give any Participant or any

conpetitor of any Participant a commerci al advantage.

(b) In the event that a Partici pant wi shes to
designate as a Review ng Representative a person not described in
Par agraph 3(d) above, the Participant shall seek agreenent from
the Participant providing the Protected Materials. |If an
agreenent is reached that person shall be a Review ng
Representative pursuant to Paragraph 3(d) above with respect to
those materials. |If no agreenent is reached, the Partici pant
shal |l submt the disputed designation to the Presiding Judge for

resol uti on.



9. (a) A Reviewng Representative shall not be permtted
to inspect, participate in discussions regarding, or otherw se be
permtted access to Protected Materials pursuant to this
Protective Order unless that Review ng Representative has first
executed a Non-Disclosure Certificate provided that if an
attorney qualified as a Review ng Representative has executed
such a certificate, the paralegals, secretarial and clerical
personnel under the attorney’s instruction, supervision or
control need not do so. A copy of each Non-Disclosure
Certificate shall be provided to counsel for the Partici pant
asserting confidentiality prior to disclosure of any Protected

Material to that Review ng Representative.

(b) Attorneys qualified as Review ng Representatives
are responsi ble for ensuring that persons under their supervision

or control conply with this order.

10. Any Review ng Representative may discl ose Protected
Materials to any other Review ng Representative as long as the
di scl osi ng Revi ewi ng Representative and the receiving Review ng
Representati ve both have executed a Non-Di sclosure Certificate.
In the event that any Review ng Representative to whomthe
Protected Materials are disclosed ceases to be engaged in these
proceedi ngs, or is enployed or retained for a position whose

occupant is not qualified to be a Review ng Representative under



Par agraphs 3(d), access to Protected Materials by that person
shall be termnated. Even if no | onger engaged in this
proceedi ng, every person who has executed a Non-Di scl osure
Certificate shall continue to be bound by the provisions of this

Protective Order and the certification.

11. Subject to Paragraph 17, the Presiding Adm nistrative
Law Judge shall resolve any disputes arising under this
Protective Order. Prior to presenting any dispute under this
Protective Order to the Presiding Adm nistrative Law Judge,
the parties to the dispute shall use their best efforts to
resolve it. Any participant that contests the designation of
materials as protected shall notify the party that provided
the protected materials by specifying in witing the materials
whose designation is contested. This Protective Order shall
automatically cease to apply to such materials five (5)
busi ness days after the notification is nade unless the
designator, within said 5-day period, files a notion with the
Presiding Adm nistrative Law Judge, w th supporting
affidavits, denonstrating that the materials should continue
to be protected. In any challenge to the designation of
materials as protected, the burden of proof shall be on the
partici pant seeking protection. |If the Presiding

Adm ni strative Law Judge finds that the materials at issue are



not entitled to protection, the procedures of Paragraph 17

shal | apply.

12. Al copies of all docunents reflecting Protected
Materials, including the portion of the hearing testinony,
exhibits, transcripts, briefs and other docunents which refer to
Protected Materials, shall be filed and served in seal ed
envel opes or other appropriate containers endorsed to the effect
that they are sealed pursuant to this Protective Oder. Such
docunents shall be marked "PROTECTED MATERI ALS' and shal | be
filed under seal and served under seal upon the Presiding Judge
and all Reviewi ng Representatives who are on the service |ist
For anything filed under seal, redacted versions or, where an
entire docunent is protected, a letter indicating such, wll
also be filed with the Comm ssion and served on all parties on
the service list and the Presiding Judge. Counsel for the
produci ng Partici pant shall provide to all Participants who
request the sanme, a list of Review ng Representatives who are
entitled to receive such material. Counsel shall take al
reasonabl e precautions necessary to assure that Protected

Materials are not distributed to unauthorized persons.

| f any Participant desires to include, utilize or refer to
any Protected Materials or information derived therefromin

testinony or exhibits during the hearing in these proceedi ngs



in such a manner that mght require disclosure of such
material to persons other than review ng representatives, such
participant shall first notify both counsel for the disclosing
partici pant and the Presiding Judge of such desire,
identifying with particularity each of the Protected
Materials. Thereafter, use of such Protected Material wll be

governed by procedures determ ned by the Presidi ng Judge.

13. Nothing in this Protective Order shall be construed as
precl udi ng any Participant fromobjecting to the use of Protected

Materials on any | egal grounds.

14. Nothing in this Protective Oder shall preclude any
Participant fromrequesting the Presiding Judge, the Conm ssion,
or any other body having appropriate authority, to find that this
Protective Order should not apply to all or any naterials
previ ously designated as Protected Materials pursuant to this
Protective Order. The Presiding Judge nay alter or amend this
Protective Order as circunmstances warrant at any tinme during the

course of this proceeding.

15. Each party governed by this Protective Order has the
right to seek changes in it as appropriate fromthe Presiding

Judge or the Comm ssion.



16. Al Protected Materials filed wth the Conm ssion, the
Presi di ng Judge, or any other judicial or admnistrative body, in
support of, or as a part of, a notion, other pleading, brief, or
ot her docunent, shall be filed and served in seal ed envel opes
or other appropriate containers bearing prom nent markings
indicating that the contents include Protected Materials subject

to this Protective Oder.

17. If the Presiding Judge finds at any tinme in the course
of this proceeding that all or part of the Protected Materials
need not be protected, those materials shall, neverthel ess, be
subject to the protection afforded by this Protective Order for
three (3) business days fromthe date of issuance of the
Presiding Judge's decision, and if the Participant seeking
protection files an interlocutory appeal or requests that the
i ssue be certified to the Comm ssion, for an additional seven (7)
busi ness days. None of the Participants waives its rights to
seek additional adm nistrative or judicial renedies after the
Presi di ng Judge's deci sion respecting Protected Materials or
Revi ewi ng Representatives, or the Comm ssion's denial of any
appeal thereof. The provisions of 18 CFR § 388.112 shall apply
to any requests for Protected Materials in the files of the
Comm ssi on under the Freedom of Information Act. (5 U S.C

§ 552).



18. Nothing in this Protective Order shall be deened to
precl ude any Participant fromindependently seeking through
di scovery in any other adm nistrative or judicial proceeding
information or materials produced in this proceedi ng under this

Protective O der.

19. None of the Participants waives the right to pursue any
other legal or equitable renedies that may be available in the

event of actual or anticipated disclosure of Protected Materials.

20. The contents of Protected Materials or any other form
of information that copies or discloses Protected Materials shal
not be disclosed to anyone other than in accordance with this
Protective Order and shall be used only in connection with this
(these) proceeding(s). Any violation of this Protective Oder
and of any Non-Di sclosure Certificate executed hereunder shal

constitute a violation of an order of the Conm ssion.

Presiding Adm nistrative Law Judge



UNI TED STATES OF AMERI CA

FEDERAL ENERGY REGULATORY COWMM SSI ON

Nanme of case ) Docket No.

NON- DI SCLOSURE CERTI FI CATE

| hereby certify ny understanding that access to Protected
Materials is provided to nme pursuant to the terns and
restrictions of the Protective Order in this proceeding, that |
have been given a copy of and have read the Protective Order, and
that | agree to be bound by it. | understand that the contents
of the Protected Materials, any notes or other nenoranda, or any
other formof information that copies or discloses Protected
Materials shall not be disclosed to anyone other than in
accordance wth that Protective Order. | acknow edge that a
violation of this certificate constitutes a violation of an order

of the Federal Energy Regul atory Conm ssi on.

By:

Title:

Repr esenti ng:

Dat e:




